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STATEMENT OF ISSUES PRESENTED 


In the opinion of appellant, the following 
issues are presented: 
1. Whether there was such a variance between 


the charges as set forth in the indictment and the proof 


offered by the Government as to deprive appellant of due 


process of law. 

2. Whether the Court's instructions to the 
jury that exclusive possession of major and substantial 
parts of recently stolen property may raise an inference 
that the person is guilty of the crimes charged was an 


erroneous statement of the law. 
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This case has not previously been before this Court. 
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BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,216 


BUDDY R. EARNHART, 


Appellant, 


Vv ° 
UNITED STATES OF AMERICA, 
| 
Appellee. 

| 
APPEAL FROM THE UNITED STATES DISTRICT) COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 
| 
| 


The appellant was indicted on three counts charging 


| 
grand larceny, unauthorized use of vehicle, and| interstate 
, | 
transportation of stolen motor vehicle in- violation of 22 D. c. 


| 
Code, Sections 2201 and 2204, and 18 U.S.c., Section 2312. A 


trial resulted in a conviction on the charges of grand 
larceny and unauthorized use of vehicle, with the re- 
See charge being disposed of by a ruling of the 
District Court granting a motion for acquittal. 
Subsequent to the sentence on July 19, 1968, 
the defendent below filed an application for allowance, 
in forma ais. to appeal to this Court. The District 
Court granted the application that same day, July 19, 


1968. The jurisdiction of this Court is asserted under 


28 U.S.C. Section 1291. 


Statement of the Case 

1. Preliminary Statement 

Buddy R. Earnhart was indicted for grand larceny 
under 22 D. C. Code Section 2201 in the following terms: 

On or about October 19, 1967, within the 
District of Columbia, Buddy R. Earnhart stole property 
of Leonard R. Derogatis of the value of about $3,700.00, 
consisting of an automobile of the value of about $3,700.00. 

He was also indicted for unauthorized use of a 


motor vehicle under 22 D. C. Code Section 2204 in the 


following terms: zn 


On or about October 19, 1967, within the District 
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of Columbia, Buddy R. Earnhart feloniously did take, use, 
operate and remove, one certain automobile, property of 


Leonard R. Derogatis, from a certain street, and did 
| 
| 
operate and drive said automobile, for his own profit, 
| 


use, and purpose, without the consent of Leonard R. Dero- 
| 
gatis, the owner of said automobile. 


A third count charging Mr. Earnhart with inter- 


% | 
state transportation of a stolen motor vehicle under 
| 


18 U.S.C. Section 2312 was disposed of by ithe District 


Court on a motion for acquittal. 
; | 


Mr. Earnhart was convicted on the two counts 


charging grand larceny and unauthorized use of a vehicle, 
| 
and sentenced one to three years on each count; the sen- 


tence on the second count to run concurrently with the 

| 

first count, but the sentence on count one to be served 
| 


consecutively to any sentence imposed prior to July 19, 
1968 by any court in this or any other jurisdiction, State 


or Federal. 


2. Operative Facts Comprising Offenses. 

| 
The complaining witness, Dr. Leonard R. Derogatis, 
| 
testified that he owned a 1967 Corvette, with a dark green 


body, black vinyl top and saddle color interior. (Tr. 5/28/68 


p. 18) On October 18, 1967, he parked the Corvette in front 


Ae 


of his house at 3714 T Street, Northwest, at about 6:00 P.M. 
(Tr. 5/28/68 p. 19) At 8:30 P.M., when he left for an 
appointment, the Corvette was still there, but at approxi- 
mately 1:00 A.M. on October 19, 1967, when he returned, the 
car was missing. (Tr. 5/28/68 p. 20) Dr. Derogatis testi- 


fied that his car bore Delaware license tags. (Tr. 5/28/68 


p. 22) The serial number of his car was 1946778112003. 


(Tr. 5/28/68 p. 23) 

Other identifying features of this car were re- 
ferred to. Dr. Derogatis testified that there were three 
scratches on the leading edge of the car, a scratch on the 
right rear quarter panel, a wood gearshift handle bearing 
the Corvette emblem, loose strings hanging from the seams 
of the seats, deep-dish wheel covers, a scratched hub-cap 
on the right rear wheel, approximately 10,500 miles on the 
odometer, an AM-FM radio, one of which pushbuttons was set 
to WIOP-FM, a loose knob on the left heater control oe 
a home-made bolt holding the top on, black floor mats, and 
a chrome license plate frame. (Tr. 5/28/68 pp. 25-33, 39) 

Dr. Derogatis testified further that on or about 
November 6, 1967, he saw a car which fit the description 
of the one he owned in a parking lot in front of an 


apartment building on Brooks Drive in Prince George's County, 
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Maryland. (Tr. 5/28/68 p. 24) Detective William Spaulding 
testified that he observed appellant in a 1967 green and 


black Corvette in the 4000 block of Brooks! Drive, Hillside, 


Prince George's County, Maryland, .on November 1, 1967; the 


| 
car bore Washington, D. C. license tags. (Tr. 5/29/68 p. 81) 


On cross-examination, Dr. Derogatis admitted that 
| 


. | 

only one scratch: was shown on the leading edge in the photo- 

graph of the car recovered from the appellant. (Tr. 5/28/68 
| 


| 
p. 42) He also admitted that none of the other descriptive 


items was conclusive proof that the automobile recovered 
was, in fact, the one taken from him. (tr, 5/28/68 pp. 43, 
44, 46-51, 54) 


James Wills, an expert witness on the subject of 


automobile serial numbers, testified that the serial number 
| 


on the car recovered from the appellant was 1946778105681. 


(Tr. 5/29/68 p. 75) This number appeared on the visual plate 
| 


located under the glove compartment and in'a concealed loca- 
tion on the automobile frame. (Tr. 5/29/68 pp. 75,76) The 
location of the concealed number is only made available by 

the manufacturer to the Federal Bureau of Investigation and 


the National Automobile Theft Bureau, withiwhom this witness 


was affiliated. (Tr. 5/29/68 p. 66) 


| 
The police officer, who impounded the car on 


November 6, 1967, in the possession of the appellant, testi- 
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fied that at the time this car was impounded, he did not 
look to see what kind of transmission was on the vehicle. 
(fr. 5/29/68 p. 87) Also, he testified that there was 
just one seam slightly worn. (Tr. 5/29/68 pp. 87, 88) 
One of the- pushbutton settings on the radio was set to 
93.6 megacycles. (Tr. 5/29/68 p. 91) It was stipulated 
that WTOP-FM's frequency was 96.3 megacycles. (Tr. 6/3/68 
Pp. 238) There were approximately 11,700 miles on the odo- 
meter. (Tr. 5/29/68 p. 91) There were no identifying 
numbers on the engine block of this car, although when the 
car comes cen the factory the engine is stamped with such 
a number; (Tr. 5/29/68 pp. 98, 100) but engine blocks can 
be purchased that have no number attached. (Tr. 5/29/68 
p- 99) Another police officer, Detective Thomas W. Young, 
also testified that there were no numbers on the engine. 
(Tr. 5/29/68 p. 108) 

Douglas Magruder, a claims adjuster for Government 
Employees Insurance Company (GEICO), testified that GEICO 
had insured a 1967 Corvette belonging to one Richard James 
Bennett; that this automobile was stolen; that GEICO paid 


the claim, taking a power of attorney to dispose of the car 


if and when it was found; that the car was subsequently 
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recovered in a stripped condition; and that it was a maroon 
Corvette, serial number 1946778105681. (rr. 5/29/68 pp. 112- 
127) He testified further that a bid for the car, in the 
name of George Underwood of Woods Motor, was accepted and 

the car was sold by GEICO on September 8, 1967, for $489. 
(Tr. 5/29/68 pp. 118, 199, 127) Mr. Magruer stated that 


some time subsequent to this sale, a request from a Frank 


Mitchell came to his attention, such request asking assis- 
tance in obtaining a duplicate title. (re, 5/29/68 pp. 121, 
122, 124) 

George Underwood, a used car and junk dealer, 
testified that he gave permission for George Welch to use 
Underwood's name in making a bid on the 1967 Corvette in 
the possession of GEICO. (Tr. 5/29/68 pp.| 130, 133) Mr. 

| 

Underwood signed the title openly, and theh it went to 
Frank Mitchell, to his understanding, but hot to his know- 
ledge. (Tr. 5/29/68 pp. 130, 133) Mr. Underwood testified 
further that, subsequent to the transfer of title, on 
December 23, 1967, he gave Frank Mitchell : receipt, so that 
the title could be straightened out, inasmuch as the power 
of attorney had been lost. (Tr. 5/29/68 Ps 134) The price 
on the receipt was $443. (Tr. 5/29/68 p. 135) 

Frank Mitchell testified that ae car in GEICO's 


| 
possession was purchased by George Welch and thence by the 
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appellant; that he (Mitchell) had no connection with the 
transaction. (Tr. 5/29/68 pp. 177, 178) 

Mr. Mitchell testified further that he and the 
appellant went to GEICO on a certain occasion to obtain 
permission from GEICO for Mr. Bennett to sign the title, 


since the power of attorney which GEICO had taken was lost. 


(Tr. 5/29/68 pp. 168, 169) Mr. Mitchell stated that appel- 


lant went to Mr. Mitchell's place of employment, Brinkley's, 
and requested that an engine be built for him and that such 
a motor was built for him. (Tr. 5/29/68 pp. 171, 172) Mr. 
Mitchell identified a receipt dated October 27, 1967, bearing 
the signature of Jack Brinkley, for parts used in building 
the engine. (Tr. 5/29/68 pp. 173, 174) The block used in 
such engine was obtained from Syke's Automotive. (Tr. 5/29/68 
p- 174) Mr. Mitchell also testified that he helped appellant 
install an engine in the car obtained from GEICO; that the 
car was ja red color when purchased, but had been painted green 
when the engine was installed. (Tr. 5/29/68 p. 180) 

Richard Long, a parts salesman for Ourisman Chev- 
rolet, testified that the combination of a dark green exterior 
with a black vinyl top and saddle brown interior was common 


among 1967 Corvettes. (Tr. 6/3/68 p. 205) Mr. Long also 
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testified as to certan parts for a 1967 Corvette which he 
-| 


had sold appellant. (fr. 6/3/68 pp. 207-209) The receipts 
‘for these parts were made out to D. Cc. Auto Parts rather 

| 
than appellant personally because dealers receive a discount. 
(Pr. 6/3/68 p. 212) 

Mr. Ralph Beavers, an employee of Strick's Auto- 
motive, identified certain receipts for engine parts pur- 
ard at that store. (Tr. 6/3/68 pp. 215-217) All of such 
parts could be used on a 1967 Corvette. (rr. 6/3/68 pp. 217, 
218) | 

Appellant testified that he had purchased the engine 


in the car found in his possession from Brinkley's Machine 


Shop. (Tr. 6/3/68 p. 226) He also testified that he purchased 


parts for the car, using the name of D. C. Auto Parts. 
| 


| 
(Tr. 6/3/68 p. 232) At the time the car was purchased from 


George Welch, it consisted only of a frame|, body, brakes, 
} | 


brake drums and shocks. (Tr. 6/3/68 p. 233) He purchased 
wheels and tires from Bobby Mulford for $150. (Tr. 6/3/68 
p. 235) The radio came from a 1964 Corvette that appellant 
owned. (Tr. 6/3/68 p. 236) The transmission was from a 


| 
Pontiac GTO owned by appellant. (Tr. 6/3/68 p. 237) 
- ; 
When appellant acquired the car,|it was a maroon 
color. (Tr. 6/3/68 p. 238) He painted it British racing 


| 
green. (Tr. 6/3/68 p. 239) Appellant identified a receipt 
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he wet-sanded the car to remove the old finish before he 
painted it green. (Tr. 6/3/68 pp. 241, 280) Appellant 
identified receipts for panel gauges and carpeting. (Tr. 
6/3/68 pp. 241-243) He purchased the vinyl top from a man 
at a McDonald's Drive-In restaurant for $100. (Tr. 6/3/68 
pp. 243. 244) 

Appellant testified that the heater knob on this 
car often came off. (Tr. 6/3/68 p. 260) He bolted the 
vinyl top on with bolts that he already had. (Tr. 6/3/68 
p. 267), He took one bolt from the hood and ground it down, 
using it for one of the bolts to hold the top on. (Tr. 
6/3/68 p. 268) 

Appellant also testified that the scratches on 
the front edge of the car were caused by a chain hoist while 
putting in the engine. (Tr. 6/3/68 pp. 283, 284) There 
was also a scratch on the right rear fender, caused by the 
‘top slipping while appellant was putting the top on the car. 
(Tr. 6/3/68 p. 284) 

Detective Young testified that he took paint samples 
from the impounded car. (Tr. 6/3/68 p. 296) He also testi- 
fied that some of the chips appeared to have a maroon tint 


on the underside of the chip. (Tr. 6/3/68 p. 306) An FBI 


Agent testified that he analyzed the chips taken from this 


ee 


vehicle and that each of them contained three layers of 


paint; an outer layer of dark green metallic acrylic lac- 


quer paint, a medium grade gray primer paint, and a brown 
primer paint. (Tr. 6/3/68 pp. 311, 312) “He also testified 
that in repainting an automobile, one oe remove the ori- 
ginal finish coast, and that sanding with a machine sander 
would remove all the finish down to the ale primer coat. 


(Tr. 6/3/68 pp. 315, 316) 


Argument 


THERE WAS SUCH A VARIANCE BETWEEN 
THE CHARGES AS SET FORTH IN THE 
INDICTMENT AND THE PROOF OFFERED 
BY THE GOVERNMENT AS TO DEPRIVE 
APPELLANT OF DUE PROCESS OF LAW 

| 


Appellant was charged with larceny of property, 
| 


consisting of an automobile, and the unauthorized use of 
; 
that automobile. However, the Government, at trial, intro- 


duced no evidence that appellant took, or)was in possession 


of, the allegedly stolen automobile. There were no witnesses 


who testified that they had ever seen the appellant take 
the complainant's automobile,nor was there any testimony that 
| 


revealed the use of complainant's automobile by the appellant. 


The Government's entire case consisted of showing 
that the appellant was in possession of certain parts of an 
automobile, which were similar in appearance to corresponding 


parts of complainant's automobile. Viewed in the light most 
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favorable to the Government, the evidence would tend to 
show that appellant had in his possession these certain 
parts of complainant's automobile; the body, one wheel, 
seats, floor mats, heater, gearshift knob, and possibly 
a radio. Yet, in reference to no one of these items could 


the complainant say, "Yes, that part positively came from 


my automobile." Proof relative to the mere similarity of 


an entire automobile, much less the similarity of certain 
parts only, is not sufficient proof to base a finding of guilt. 
Cox v. United States, 96 F. 2d 41 (8th Cir. 1938). 

The record demonstrates that appellant lawfully 
came into possession of the automobile impounded from him. 
He had purchased the frame and shell from GEICO, had an 
engine built for the automobile and inserted a rear end from 
another car he owned. There was no evidence that the auto- 
mobile in the possession of Buddy Earnhart bore the same 
serial number as the stolen automobile. Cf. Tyler v. United 
States, 323 F. 2d 711 (10th Cir. 1963). 

Thus shown, it would appear that appellant had 
adequately proved that there was no basis for the charges 
against him. But then, the Government lopped off certain 
portions of the automobile, and thrust upon appellant the 


necessity to show how he obtained possession of all parts 
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his automobile. This, the indictment did not call upon 


him to show. 


The matter was not so complicated to foreclose 


the issuance of a proper indictment, looking toward proof 
2 ° | 


related to:the charges made therein. However, the proof 
| 


| 
adduced by the Government at trial does not show that the 
| 


: 
appellant took or used the item (automobile) charged in 


the indictment. He cannot be convicted of larceny of any 


other property than that contained in the! indictment. 


| 
Underwood v. State, 33 Ala. App. 314, 33 So. 2d 379 (1948). 


It is established that a material variance between 
the allegations of the mdictment and the proof will be fatal 
to a conviction. People v. Von Cseh, 9 A.D. 2a 660, 191 
N.Y.S. 2d 699 (1959), aff'd. 8 N. Y. 2a 903, 205 N.Y.S. 2a 
329, 169 N.E. 2d 423 (1960), cert. den. 365 U.S. 817. It 
is recognized that the difference between a fatal variance 
and a non-fatal variance is often aiericats of ascertainment. 
It has been said that, in a larceny case, it is sufficent 
when the indictment charges larceny of a number of articles, 
if the proof shows more or less of the articles, so long as 
the value of those proved to have been stolen is sufficient 
to maintain the grade of the crime charged in the indictment. 
Gulley v. State, 219 Tenn. 114, 407 S.w. 2a 186 (1966). How- 


| 
ever, this presupposes that the indictment charges larceny of 
| 


a number of articles, or of a comingable item such as 
money., In such cases, proof of less than the charges in 


the indictment may be sufficient so that the variance is 


not fatal. Bergman v. State, 370 S.W. 2d 895 (Tex. cr. 


App. 1963); Deem v. State, 167 Tex. Cr. 110, 318 S. W. 2a 
649 (1958). 

Nevertheless, the indictment here charges appel- 
lant with the theft and use of a singular, unitary item, - 
namely, an entire automobile. In such a situation, the 
proof must conform with the description of the thing alleged 
in the indictment. Hammac v. State, 212 So. 2d 849 (Ala. 
App. 1968) . Since the Government elicited at the trial that 
the items (certain parts of an automobile) ostensibly taken 
by the appellant were different, in fact, from that which 
was charged in the indictment (a whole automobile), the 
variance is fatal. Smith v. State, 30 Ala. App. 158, 2 So. 
2a 341 (1941) (where indictment charged larceny of a cow; 
proof showed it was a bull); Wright v. State, 52 Ga. App. 
202, 182 S.E. 862 (1936). 

Apt is the language in Milam v. State, 29 Ala. App. 
494, 496, 198 So. 860, 862 (1940), cert. den. 240 Ala. 314, 
198 So.| 863, wherein the court held there was a marked and 


fatal variance where the charge described the stolen property 


as a "mill", and the evidence tended to show that a portion 


| 
-15- ! 
| 


only of the "mill" had been stolen therefrom, 


“To illustrate, under a charge of 
larceny....were the accused charged 
with the larceny of an automobile 
and the proof to sustain said charge 
disclosed that only a wheel, or 
fender, or a bumper, had been stolen 
from the car, such prosecution could 
not stand because of material vari- 
ance between the allegation and the 
proof." 


II. THE COURT'S INSTRUCTIONS TO THE 
JURY THAT EXCLUSIVE POSSESSION OF 
MAJOR AND SUBSTANTIAL PARTS OF RECENTLY 
STOLEN PROPERTY MAY RAISE AN INFERENCE 
THAT THE PERSON IS GUILTY OF THE CRIMES 
CHARGED WAS AN ERRONEOUS STATEMENT OF 
THE LAW | 
| 
The District Court instructed the jury that if 


it found the Government had proved beyond! a reasonable 


| 
doubt that the defendant below had exclusive possession of 


| 
major and substantial parts of recently stolen property 
shortly after the commission of a larceny, the jury in its 


discretion may infer that the possessor is involved in the 
I 


larceny and the possession of major and substantial parts 
of recently stolen property may, if such possession has not 


been explained to the jury's satisfaction, warrant a verdict 


of guilty of larceny. 


Further, the District Court instructed the jury 


that if it found this defendant below was |in possession of 
major and substantial parts of the automobile that had re-. 
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cently been taken and driven from its parking space on 
the public street without the owner's consent, then it 
may, if it sees fit to do so, infer therefrom that the 
defendant is guilty of unauthorized use of the vehicle. 

It is conceded that the rule in the District of 
Columbia with respect to larceny is that exclusive posses- 
sion of recenets stolen property, if not explained to the 
coats ae peuen. may give rise to an inference that 
the possessor is the one who stole the goods. Wright v. 
United States, 89 U.S. App. D.C. 79, 189 F 2d 699 (1951); 
Edwards v. United States, 78 U. S. App. D. C. 226, 139 F. 
2d 365 (1944), cert. den. 321 U.S. 769, 64 S. Ct. 523; 
Tractenberg v. United States, 53 App. D. C. 396, 293 Fed. 
476 (1924). The same rule also applies to unauthorized use 
of a vehicle. McKnight v. United States, 114 U.S. App. D.c. 
40, 309 F. 2d 660 (1962); Epps v. United States, 81 U.S. 
App. D.C. 244, 157 F. 2d 11 (1946). However, the rule has 
not been stated in such a manner that "major and substantial 
parts" of property will suffice. 

This case presents a unique circumstance. Ordinarily, 
in larceny cases or in unauthorized use cases, the property 
which is taken is found in toto in the possession of the ac- 


cused. If such is not the case, and the accused is found 


with only a part of the property taken, such property either 
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consists of several individual items, or consists of coming- 


able or generically indivisible item, such as money. Berg- 


man v. State and Deem v. State, supra. However, in the case 
at bar, a single item was reported stolen, and appellant was 
| 
charged with stealing and using a single, unitary item, 


albeit composed of many individual pieces 


The indictment charged the appellant with larceny 
| 
of an entire automobile and with the unauthorized use of that 
entire automobile. The District of Columbia Code, under 
| 


which appellant was charged, defines a motor vehicle, which 
| 


undoubtedly includes automobiles, as “every vehicle which 
| 


is 2lf-propelled and every vehicle which is propelled by 


electric power obtained from over-head trolley wires, but 
| 
not operated upon rails." 40 D.C. Code Section 418(a). A 
vehicle is defined as Seen, device in, ubon, or by which 
| 
any person or property is or may be transported or drawn 
upon a highway, except devices moved by human power or used 
| 
exclusively upon stationary rails or tracks." 40 D.c. Code 
Section 418(k). | 
| 
From these definitions, it poems clear that two 


essential parts of an automobile are an ehgine and a frame. 


At the trial, it was demonstrated conclusively that the 


frame of appellant's automobile was lawfully acquired by 


purchase. The complainant did not, nor dia any other witness 


| 
for the prosecution, identify the engine in the automobile 
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found in appellant's possession as being that engine, or 
even remotely resembling that engine, inlicomplainant's 
-automobile. Thus, the Government failed to sustain its 
burden of proof in these essentials; essential to the 
definition’ of an automobile as set down in the indictment. 
A case in point, except that it involved prose- 
cution under the. Dyer Act, 18 U.S.C. Section 2312, for 


interstate transportation of a stolen motor vehicle, is 


United States v. Wooten, 239 F. Supp. 123 (E.D. Tenn. 1965). 


The defendants therein had placed the body of an allegedly 
stolen automobile on the frame of an automobile legitimately 
purchased, and transported the combination in interstate 
commerce. Chief Judge Taylor granted a motion to vacate 
sentence on the ground that the body of an automobile does 
not constitute a motor vehicle. 

However, in United States v. Wallace, 254 F. Supp. 
653 (E. D. Tenn. 1965), upon the same set of facts, Judge 
Neese refused to follow the rationale of Wooten, and denied 
a motion to delay sentencing. But, it is interesting to 
hote that the court in Wallace had instructed the jury that 
to have, a motor vehicle, it is necessary to have an engine, 
frame, and wheels, and it must be capable of traveling on 


land; the body of an automobile does not constitute a motor 


=) S 


vehicle. The court also instructed the jury that the 
| 
purpose of the Dyer Act was to prevent interstate movement 


of stolen motor vehicles. "So if you should find that the 


| 

: 
motor vehicle involved in this sates included major 
parts which were stolen, it is no defense that some of its 

| 
parts were not stolen." This was affirmed, without comment, 


; | 
in Wallace v. United States, 361 F. 2d 494 (6th Cir. 1965). 


Assuming, arguendo, the correctness of Judge Neese's 
charge or instructions in United States v. Wallace, supra, 


with ultimate conviction, that case is distinguishable from 
. | 
| 


the instant case. In Wallace, the indictment charged a 


violation of the Dyer Act. There is no Federal law under 
| 


which the accused could have been charged| which would cover 


parts, constituting less than an entire automobile. In the 


case at bar, the indictment could have charged appellant 


with larceny of the parts allegedly stolen, but it did not. 
It is respectfully submitted that the District 

Court's instructions, permitting the jury to infer guilt 

of larceny and unauthorized use of a motof vehicle, from 

the circumstance of possession of major of substantial parts 

of a recently stolen automobile, should not be permitted to 


| 
stand. To rule otherwise will provide the Government with 
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an implied license that it need not prove what is charged 
in an indictment, but some compliance or some proof of 
approximately the same thing will suffice. The trial judge 
should have ruled, as a matter of law, that the Government 
had not proved appellant was guilty as charged, and that 
no reasonable man could find him guilty as charged. 
Conclusion 

For the reasons stated, the judgment of conviction 

should be reversed. 
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COUNTERSTATEMENT OF THE CASE 


By indictment filed on February 21, 1968, appellant was 
charged with grand larceny of an automobile (22 D.C. 
Code § 2201), unauthorized use of an automobile (22 D.C. 
Code § 2204), and interstate transportation of a stolen 
motor vehicle (18 U.S.C. § 2312). In a three day trial 
commencing on May 28, 1968 and ending on June 8, 1968, 
appellant was tried before District Court Judge George 
L. Hart, Jr., sitting with a jury. The jury returned a 
verdict of guilty of grand larceny and unauthorized use of 
a motor vehicle. The court entered a judgment of acquittal 
on the interstate transportation count prior to submitting 


(1) 
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the case to the jury. On July 19, 1968, appellant was sen- 
tenced by Judge Hart to from 1 to 3 years on each count, to 
run concurrently. Appellant filed this appeal. 

The Government’s evidence showed that on October 19, 
1967, Dr. Leonard B. Derogatis’ car was stolen and that 
on November 7th major and substantial parts of that car 
were found in the possession of appellant. 

At trial, the Government called Dr. Derogatis who testi- 
fied that he parked his $4200 Chevrolet Corvette car in 
front of 3714 T Street, N.W., on October 18, 1967 and 
that at approximately 1 A.M. on October 19, he noticed that 
the car was gone (Tr. 18-20). He had not given anyone 
permission to use or take the car (Tr. 20-21). The body 
of the car was dark green, the top of the car was black 
vinyl, and the interior of the car was saddle color. The 
serial number of the Delaware title of Derogatis’ car 
was 1946778112003 (Tr. 23). He later saw the car in a 
parking lot in Prince George’s County, Maryland, on No- 
vember 6th (Tr. 24). 

Derogatis could identify his car by three scratches on the 
front leading edge put on by a parking lot attendant (Tr. 
25), a scratch on the right rear of the hard top accidentally 
caused by Derogatis in trying to remove the top (Tr. 26), 
a four-speed stick gearshift (Tr. 26-27) with a wooden 
handle and Corvette emblem on it that Derogatis had put 
on (Tr. 27-28), tan colored bucket seats with strings hang- 
ing from the seams (Tr. 28), a deep dish right rear hub 
cap with a scratch put on by Derogatis while driving (Tr. 
28-29), approximately 10,500 miles on the car (Tr. 29), 
AM-FM radio set on 93.6 on the dial (Tr. 29-30), a left 
heater knob that would come off (Tr. 30), 2 home-made 
bolt which fastened the black vinyl top to the right rear of 
the body (Tr. 31-32), a rectangular chrome license plate 
(Tr. 33), and black rubber floor mats substituted for the 
the original plastic mats (Tr. 39). Derogatis viewed the 
car in a parking lot in Prince George’s County on Novem- 
ber 6th and identified the car as his (Tr. 24, 52-53, 84). 

James Wells of the National Automobile Theft Bureau, 
an expert on serial numbers and identification of auto- 
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mobiles, testified for the Government. He stated that a 
small plate (14 inch wide x 2% inches long) with the 
manufacturer’s serial number is located underneath the 
glove compartment (Tr. 67-68). The frame of the car 
(to which the body is bolted) has serial numbers concealed 
on it also (Tr. 68-69). He examined the allegedly stolen 
car on November 7th and found serial number 194677- 
$105681 underneath the glove compartment and serial 
number 7S105681 on the frame, both of which did not 
match that of the stolen Derogatis car (Tr. 75-76). 

William G. Spaulding of the Prince George’s County 
Police Department testified that appellant was seen in 
the allegedly stolen car on November 7, 1967 in the 4000 
block of Brooks Drive in Hillside, Maryland, Prince 
George’s County (Tr. 81-82). He inspected the car and 
found a scratch on the right rear panel of the hard top 
(Tr. 85), one serape and two smaller scratches on the front 
of the car (Tr. 86-87) , 2 four-speed transmission (Tr, 87 ); 
saddle brown bucket seats (Tr. 87 ), @ Worn or mismanu- 
factured seam on the passenger side (Tr. 87-88), a wooden 
gear shift knob (Tr. 88), AM-FM radio (with one setting 
at 93.6 on the dial) (Tr. 90-91), car mileage of approxi- 
mately 11,700 miles (Tr. 91), chromium license plate 
holder (Tr. 91-92), a home-made bolt on the right rear 
side of the convertible top (Tr. 92), a scratched left rear 
hub cap (Tr. 93), and a left heater knob was missing and 
found under the driver’s seat (Tr. 93-94). Spaulding also 
testified that the serial number plate underneath the glove 
compartment did not appear to be the original one and 
that it appeared that there had been one on there before 
(Tr. 97-98). 

There were no identifying numbers on the motor of the 
car (Tr. 98), Spaulding testified, and that when engines 
in new cars come from the factory, they generally have 
serial numbers on them (Tr. 99-100). 

Detective Thomas W. Young of the Auto Theft Unit, 
Metropolitan Police Department, corroborated much of 
Detective Spauldings’ testimony and testified further that 
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there appeared to be grime marks or mill marks where the 
serial number on the motor should have been (Tr. 108). 

Douglas C. Magruder, employed in the Claims Depart- 
ment of the Government Employees Insurance Company 
(GEICO), testified that one Richard J. Bennett had his 
1967 Chevrolet Corvette car stolen and that GEICO paid 
him for his stolen auto. GEICO took a power of attorney 
from Bennett giving GEICO the right to sell the car if it 
were ever recovered (Tr. 112-115). Mr. Bennett’s car 
frame and body were later recovered (Tr. 116-117). The 
serial number of the Bennett car was 1946778105681 
(Tr. 116)—the same as the numbers on the frame and 
glove compartment of the car found in appellant’s posses- 
sion. 

The frame and body of the Bennett car were recovered 
and sold to Woods Motors for $489 (Tr. 119). The title 
given to Woods Motors (notarized on September 25, 1967) 
originally had $489 as the sale price. It was now altered 
to read “$8,489” (Tr. 119). Frank Mitchell and appellant 
came to GEICO and requested a duplicate title but were 
refused because there was no power of attorney and be- 
cause Bennett’s notarized signature was needed (Tr. 121, 
122, 124, 125). Woods Motors allegedly sold the Bennett 
body and frame to appellant, but he never had gotten a 
title for it. 

George A. Underwood, a car and junk dealer, testified 
that he gave George Welch permission to bid on a 1967 
Corvette belonging to Mr. Bennett and that Frank Mitchell 
eventually got possession of the car and that Underwood 
did not change the price on the title of the car from $489 to 
$3489 (Tr. 129-131). Frank Mitchell came to Underwood 
on December 23, 1967 and Underwood gave him a receipt 
for $448 for the car so Mitchell could get the title straight- 
ened out (Tr. 134-135). 

Jay Monk, an expert on the value of cars and employed 
by GEICO, valued the body of the car at $1000, the radio at 
$179.50, the heater at $79.50, the steel wheels at $30 
apiece, seats at $150 apiece, and testified that the fiber 
glass body was in one piece (Tr. 160-163, 165). 
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Appellant called Frank W. Mitchell who testified that he 
went to GEICO with appellant toward the end of 1967 seek- 
ing a duplicate title for the Bennett car (Tr. 167-169), 
and that he installed an engine in a car appellant possessed 
about a week or two after October 27, 1967 (Tr. 175-176). 
Mitchell installed it in a green frame car (Tr. 180, 184). 
A red frame car had been gotten by appellant from George 
Welch of Woods Motors (Tr. 180, 184). Mitchell also 
stated appellant had painted the car green (Tr. 185). 
Appellant tried to get a duplicate title because the car 
was in Woods Motors’ name (Tr. 189). 

Richard G. Long, employed by Ourisman Chevrolet as 
a salesman, identified receipts for various parts allegedly 
sold to appellant. A clutch linkage sold to appellant was 
not for a 1967 Corvette but was adaptable to it (Tr. 198). 
Some of the parts were sold on July 27, 1967 (Tr. 198), 
and some of the parts were sold to D.C. Auto Parts (Tr, 
209). 

Ralph E. Beavers, an employee of Strick’s Auto, also 
testified he sold appellant some auto parts. Both Long and 
Beavers conceded they never actually saw appellant install 
any of the parts (Tr. 210, 218-219). 

Appellant testified that he bought a frame of an auto- 
mobile from Woods Motors, which had purchased it from 
GEICO (Tr. 231, 232). He allegedly got the tires from 
Bobby Mulford for $150 (Tr. 234, 235), the radio from a 
1964 Corvette (Tr. 236), and the transmission from a 
GTO Pontiae (Tr. 237). 

The car shell (and frame) appellant acquired from 
Woods Motors was maroon, and he painted the body green 
(Tr. 238, 289). He asserted he had purchased the green 
paint for which he had a receipt (Tr. 240). Appellant 
claimed to have bought the black vinyl top from a fellow 
at McDonald’s Drive-In for $100 cash at 10 o’clock one 
night and put it in his trunk to take it home (Tr. 243, 244, 
264, 265, 266). He also took the license plates off his old 
1964 Corvette and put them on the car the police found in 
appellant’s possession (Tr. 245, 246). Appellant, employed 
as a body and fender repairman, testified that some of the 
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parts that he purchased were put on cars he was working 
on at that time (Tr. 247, 248). Appellant could not account 
for the fact that the price in the title was altered from 
$489 to $3489 (Tr. 254). Appellant apparently had pur- 
chased the frame from Woods Motors, but title still re- 
mained in Underwood’s name. Appellant had filled out an 
application for a duplicate title and apparently was seek- 
ing to get title to his rebuilt car with a $3489 sales price 
(Tr. 255). Appellant accounted for the scratched hub cap 
by stating he had scraped it in parking (Tr. 263), and 
that he himself had installed the home-made bolt in the 
vinyl top (Tr. 268). The engine number of the car found 
in appellant’s possession was ground off (Tr. 272). 

It was brought out that the car was inspected on October 
30, 1967 (with the motor in it) in spite of the defense’s 
claim that the engine allegedly was installed one or two 
weeks after October 27, 1967 (Tr. 273-276, 303, 304). 
Appellant’s receipt for the green paint turned out to be 
dated July 31, 1967. Appellant allegedly painted the 
maroon car with the green paint he had purchased some 
months prior to buying the body and frame (Tr. 277, 278, 
281). Appellant testified that the three scratches on the 
front edge of the car got there when a chain hoist hit it 
while he was putting in the engine (Tr. 283, 284). The 
scratch on the right rear panel was said by appellant to be 
due to the top slipping when he put it back on the car (Tr. 
284). Appellant later disclaimed a receipt dated July 27, 
1967 for an emblem for the car, although in his testimony 
he first stated he bought the emblem for this car (Tr. 285- 
286). 

Detective Thomas Young was recalled by the Govern- 
ment. He testified he took paint samples during the trial on 
May $1, 1968 from the alleged stolen car and gave the 
samples to the FBI. William R. Heilman, Special Agent for 
the FBI, assigned to the Spectrographie Unit, testified 
that he received the paint samples, analyzed them, and ob- 
served three layers of paint—dark green, an underlayer 
of medium grade primer paint, and a third layer of brown 
paint (Tr. 311). He determined that the paint in the 
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samples was the original paint put on the car by the Chey- 
rolet Division of the General Motors Corporation (Tr. 
815). There was absolutely no physical evidence that 
the car was originally maroon and had been painted 
green. 


ARGUMENT 


I. There was no variance between the charges in the 
indictment and the Proof offered by the Government, 
especially none resulting in substantial prejudice to 
appellant. 


D.C. 276, 
877 (1966 


“variant” evidence at trial, nor i 
claim of actual prejudice. Jackson 
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Appellant surely was not surprised at trial by the Gov- 
ernment’s proof, for appellant very carefully tried to ac- 
count for each and every part of the automobile found in 
his possession. Appellant’s contention is fatally untimely. 
Jackson v. United States, supra. 


IL. The trial judge properly instructed the jury that 
exclusive possession of major and substantial parts of 
recently stolen property may raise, if such possession 
has not been satisfactorily explained to the jury, an 
inference that appellant was guilty of the crimes 
charged. 


Appellant was found in Maryland with major and sub- 
stantial parts of an automobile recently stolen in Washing- 
ton. In United States v. Wallace, supra, Judge Neese gave 
a jury instruction similar to the one challenged here. It 
was affirmed on appeal without opinion. Wallace also in- 
volved the combining of major parts of a stolen automobile 
with parts that were not stolen. 

The purposes of Congress in enacting the criminal stat- 
utes of grand larceny and unauthorized use of a motor 
vehicle should not be allowed to be defeated by combining 
parts of an automobile which has not been stolen with one 
that has been stolen into one rebuilt automobile. United 
States v. Wallace, supra. Professional thieves resort to in- 
numerable forms of theft, and presumably, Congress sought 
to meet the need for federal action effectively rather than 
to leave loopholes for wholesale evasion. United States v. 
Wallace, supra. 

Penal legislation should not be artificially restricted so 
as to allow escape for those for whom it was, with fair 
intendment, designed. United States v. Turley, 352 US. 
407, 418 (1957) (dissenting opinion). 

The holding in United States v. Wooten, 239 F.Supp. 123 
(E.D. Tenn. 1965) is not contrary to Wallace. In Wooten, 
there was no evidence that any part of the automobile, 
other than the body, was stolen and transported in inter- 
state commerce in violation of 18 U.S.C. § 2312. Under 
those facts, defendant in Wooten was found not guilty. 
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The case at bar is no different than one where a person 
is found in possession of $1000 from a $5000 bank holdup 
where the markings on the $1000 prove that they were a 
part of the $5000 stolen, or where a person is found in 
possession of 15 stolen pants where 15 complete suits were 
stolen. Possession of part of the stolen property warrants 
an inference that the possessor stole the whole. 

To not permit a jury instruction as was given in the case . 
at bar, would allow car thieves to steal cars, remove (or 
interchange) several wheels or an engine and be immune 
from prosecution. Congress never intended such a loop- 
hole. If the contention pressed by appellant were adopted, 
the effectiveness of both statutes with respect to auto- 
mobile prosecutions as well as prosecutions involving other 
types of easily interchangeable property would be severely 
impaired. 

The trial judge’s instructions to the jury relating to 
Possession of recently stolen property were proper under 
the facts and circumstances of this case. 


CONCLUSION 


WHEREFORE, we respectfully submit that the judg- 
ment of the District Court should be affirmed. 


Davip G. Bress, 
United States Attorney. 


FRANK Q. NEBEKER, 
JAMES A. STRAZZELLA, 
LAWRENCE S. MaRGoLis, 
Assistant United States Attorneys. 
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